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Court of Appeals of the District of Colombia 


No. 5628. 

Carl H. Smith, Appellant, 


John C. Gotwals et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 52874. j 

Carl H. Smith, Plaintiff, ! 

vs. 

John C. Gotwals, Luther H. Reichelderfer, Herbert B. 
Crosby, Commissioners of the District of Columbia, 
Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington,! in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had in the above^entitled 
cause, to wit: 


1—5628a 
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CARL H. SMITH VS. JOHN C. GOTWALS ET AL. 


1 In the Supreme Court of the District of Columbia. 

Equity. No. 52874. 

Carl H. Smith, Plaintiff, 
vs. 

John C. Gotwals, Luther II. Reichelderfer, Herbert B. 
Crosby, Commissioners of the District of Columbia, 
Defendants. 


Amended Bill of Complaint. 

Filed August 6, 1931. 

The Plaintiff states as follows: 

1. The plaintiff, Carl H. Smith, is a citizen of the United 
States and a resident of the District of Columbia, and 
brings this suit in his own right. 

2. The defendants, John C. Gotwals, Luther H. Reichel¬ 
derfer, Herbert B. Crosby, are citizens of the United States 
and residence of the District of Columbia, and are sued 
as Commissioners of the District of Columbia. 

3. On the second day of February, 1928, the defendants 
as Commissioners of the District of Columbia, tiled a pe¬ 
tition in the Supreme Court of the District of Columbia, 
sitting as a United States District Court, case No. 1923, 
praying Condemnation of land for the extension and wid¬ 
ening of Thirteenth Street, Fourteenth Street, Colorado 
Avenue, Nicholson Street, Concord Avenue, Peabody 
Street, Quackinbos Street, Sheridan Street, Van Buren 
Street, Piney Branch Road, and Luzon Avenue, and for 
the opening of Tuckerman Street, and Fort Drive. 

Testimony was taken in said condemnation proceedings 
and on the Fifteenth day of November, 1929, a verdict was 
returned by the jury; which verdict, the Court ratified and 
confirmed on the Thirty-first day of March , 1930. 

2 4. Carl H. Smith, the plaintiff herein, was, from 

January 1, 1928 to April 1, 1930, and for some years 
prior thereto, the owner of lots #47 and 49 to 53 in¬ 
clusive, and lot #56, all in square #2796, in the District 
of Columbia located and fronting on the Northwest side 
of Colorado Avenue between Madison Street and Mon¬ 
tague Street, N. W., having a frontage of approximately 
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260 feet on Colorado Avenue, with a depth o" approxi¬ 
mately 65 feet to a 16 foot public alley, this alley being 
approximately parallel to the west line of Colorado Ave¬ 
nue; lot #47 being on the corner of Montague ^treet and 
Colorado Avenue with a frontage of approximately 77 feet 
on Montague Street and lot #56 being on the corner of 
Colorado Avenue and Madison Street, with a frontage of 
approximately 38 feet on Madison Avenue. 

5. That plaintiff executed contracts, copies of which are 
attached hereto, marked Plaintiff’s exhibit- A, B, C, D, E, 
F, and G, and prayed to be read as a part hereof]; with the 
parties and at the times stated therein, for the ^ale of the 
lots referred to in said contracts. That lot #53 ^vas trans¬ 
ferred and settlement made therefore with the purchaser 
on the 18th day of April, 1930; lot #50 was transferred and 
settlement made therefore with the purchaser oh the 22nd 
day of April, 1930; lot 51 was transferred and settlement 
made therefore with the purchaser on the 23rd day of 
May, 1930; lot #49 was transferred and settlement made 
therefore with the purchaser on the 2nd day of June, 1930; 
lot #52 was transferred and settlement made therefore 
with the purchaser on the 13th day of June, 1930; lot #56 
was transferred and settlement made therefor^ with the 
purchaser on the 27th day of May, 1930; lot #47 was 
transferred ans settlement made therefore witty the pur¬ 
chaser on the 9th day of December, 1930. 

3 6. That the verdict of the jury in the Condemna¬ 

tion proceedings aforesaid assessed a^ benefits 
against said lot #47, the sum of $471.62; and tygainst lot 
#56, the sum of $149.10; and against lots #49 to 53 in¬ 
clusive the sum of $139.66 each, which said assessments 
became a lien upon said lots, when the Court ratified and 
confirmed said assessments. 

7. That the purchasers of said lots have demanded that 
the plaintiff under the contracts attached heretp, pay the 
aforesaid assessments, and have, thru their agents and 
representatives, retained out of the amounts dtye by each 
to the plaintiff, sums in excess of the amounts of said as¬ 
sessments, in order to insure the payment thereof. That 
said assessments constitute a cloud upon the title and un¬ 
less removed the defendants will seek to enforcty the pay¬ 
ment thereof. 

I 

I 
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8. Plaintiff had no notice or knowledge of the filing of 
the condemnation suit and no notice or knowledge of the 
trial or the verdict of the jury. That no notice by publi¬ 
cation or otherwise, was given plaintiff by the District of 
Columbia of the assessments aforesaid untilZ May 28th, 
1930, when he received a notice from the office of the Col¬ 
lector of Taxes of the District of Columbia of the afore¬ 
said assessments in the form of a tax bill dated May 24 th, 
1930. 

9. Instead of the very large sum assessed against plain¬ 
tiff as benefits, the proposed widening, extensions and open¬ 
ings of the streets aforesaid is of no benefit whatsoever to 
plaintiff or said property. Plaintiff has no interest in any 
beneficial way in having said streets widened, extended, or 
opened. 

The premises considered, plaintiff prays: 

1. That due process be issued requiring the defendants 
to appear and answer the exigencies of this bill. 

4 2. That a decree be passed declaring the assess¬ 

ments for benefits in this case null and void and 
dissolving the lien upon the property described resulting 
from said assessment, and perpetually enjoining the col¬ 
lection of all or any portion of said assessment. 

3. And for such other and further relief as to the Court 
may seem meet. 

CARL H. SMITH. 


District of Columbia, ss: 

I, Carl H. Smith, being first duly sworn, declare that I 
have read the petition by me subscribed and know the con¬ 
tents thereof; that the statements therein made on my 
personal knowledge are true and the statements made 
therein on information and belief I believe to be true. 

CARL H. SMITH. 


Sworn to and subscribed before me this lltli dav of July, 
1931. 


[notarial seal.] FREDERICK J. RICE, 

Notary Public, D. C. 


FOSTER WOOD, 

Attorney for Plaintiff. 


CARL H. SMITH VS. JOHN C. GOTWALS ET a]l 

Stipulation. 

Filed March 8,1932. 


* 


jen counsel 
the above 
in lieu of 


It is hereby stipulated and agreed by and betwe 
for the plaintiff and counsel for the defendants inj 
entitled cause that the following digest shall be 
plaintiff’s Exhibits 44 A”, 44 B”, 44 C”, 44 D”, <4 E ,, j 44 F” and 
44 G”. I 

Plaintiff’s Exhibits 44 A”, 44 B”, 44 C”, 44 D”, 4 fE”, 44 F” 
and 44 G” are copies of agreements dated respectively April 
2, 1930, April 1, 1930, May 14, 1930, May 20, 1930, April 7, 
1930, March 14, 1930 and November 5, 1930 between the 
plaintiff and the various purchasers of the lots in question 
with improvements thereon wherein the plaintiff! agreed to 
transfer the said lots to the said purchasers upon the pay¬ 
ment of the consideration therein stipulated. The said 
agreements contain provisions to the effect, 

That the title to each property shall be good of record and 
in fact, subject only to covenants, of record afid encum¬ 
brances herein mentioned, if any. Should either |title, upon 
examination, be found defective, this agreement shall, at the 
option of the vendee of such property, be and become null 
and void, but neither party hereto shall be liable th the other 
for any damage by reason of such defective title!, and they 
hereby accordingly release each other from any such 
liability. j 

That rents, taxes, insurance, water rents and interest 
shall be paid or adjusted to date of transfer. Taxes shall 
be adjusted in accordance with certificate of tafxes issued 
by the Collector of Taxes of the District of Columbia, except 
that all special improvements completed prior tio the date 
hereof, whether or not assessment therefor is now 

7 i 

6 levied, shall be paid for or proper allowance made 
therefor, by the respective vendors at the date of 
transfer. 

FOSTER WOOD, j 

Attorney for Plaintiff 
WILLIAM W. BRIDE, 
Corporation Counsel , D 
CHESTER H. GRAY, I 
Assistant Corporation Counsel , Zj. C., 

Attorneys for Defendants . 
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7 Answer to Amended Bill of Complaint. 

Filed August 6,1931. 

# * # # * * * 

Come now the Commissioners of the District of Columbia, 
defendants in the above entitled cause, and for answer to 
the amended bill tiled herein show to the Court as follows: 

1, 2. Defendants admit the allegations of paragraphs one 
and two. 

3. Defendants admit that on February 2, 1928, the Com¬ 
missioners of the District of Columbia filed a petition in 
the Supreme Court of the District of Columbia, sitting as a 
United States District Court, case No. 1923, praying con¬ 
demnation of land for the extension, widening and opening 
of the several streets mentioned in paragraph three of the 
bill of complaint. Defendants admit that testimony was 
taken in said condemnation proceedings; that on November 
15, 1929, a verdict was returned by the jury; and that on 
March 31, 1930. the said verdict was ratified and confirmed 

bv the Court; but the defendants aver that the ratification 
* 

and confirmation of said verdict bv the Court was of onlv 

» * 

part of the verdict, and that the said condemnation case 
was not thereby completed. Defendants further aver that 
prior to the said ratification and confirmation by the Court 
of said verdict, numerous exceptions and objections to the 
verdict of the jury had been filed by owners of property 
assessed for benefits, and that by reason of the neces- 

8 sity of the Court passing upon said exceptions and 
objections, the said condemnation case No. 1923 re¬ 
mained open, and that numerous proceedings were had in 
said case subsequent to March 31, 1930. 

Defendants further aver that the exceptions and ob¬ 
jections, and other proceedings in said case, were not finally 
decided, and that said case was not completed until, to wit, 
March 3, 1931. 

4. Defendants admit the allegations of paragraph four. 

5. Defendants are without knowledge as to the allega¬ 
tions contained in paragraph five of the bill of complaint, 
and therefore neither admit nor denv the same, but if the 
same are material call for strict proof. 

6. Defendants admit the allegations of paragraph six. 
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7. Defendants are without knowledge as to the allega¬ 
tions contained in paragraph seven of the bill of complaint 
and therefore neither admit nor deny the same, bqt if the 
same are material call for strict proof. Defendants admit 
that the assessments heretofore levied against said lots are 
valid assessments, and that they constitute liens against 
the property formerly owned by plaintiff. 

8. Defendants are without knowledge as to whether or 
not plaintiff had any knowledge of the filing of daid con¬ 
demnation suit, and as to whether or not plaintiff had any 
knowledge of the trial of said case or the verdidt of the 
jury therein, and therefore neither admit nor deny the same. 
Answering the allegations of said paragraph defendants 
show to the Court that no part of plaintiff’s land was taken 
in said condemnation case, and that for this reason plaintiff 
was not entitled to receive notice of the pendency of said 
condemnation case. 

Further answering the allegations of said paragraph, 
these defendants are advised and believe and therefore 
aver that the said condemnation case No. 1923 was a pro¬ 
ceeding in rem, and that under the terms of Title ^5, Chap¬ 
ter 5, Section 54, page 348, of the Code of Law for the Dis¬ 
trict of Columbia said case was proceeded with pfter the 
publication of notice in three daily newspapers pub- 
9 lished in the District of Columbia warning and re¬ 
quiring all persons having any interest in!the pro¬ 
ceedings to appear in Court on or before the 28tlh day of 
September, 1928, and continue in attendance until the Court 
had made its final order ratifving and confirming the award 
of damages and the assessment of benefits of th^ jury to 
be empaneled and sworn in said cause as require^ by said 
section; that defendants are advised and believe apd there¬ 
fore aver that an order for the publication of said notice 
was passed by this Honorable Court on, to wit,j the 21st 
day of August, 1928, and that said notice was published 
twice a week for two successive weeks, to wit, on August 
22nd, 23rd, 29th and 30th, 1928, in the Washington Post, 
the Washington Star and the Washington Timfes, news¬ 
papers published in the District of Columbia. Copy of said 
published notice is hereto attached as “ Exhibit Af ? . 

Further answering said paragraph defendant^ show to 
the Court that the plaintiff was the owner of thq 1 said lots 
prior to the returning by the jury of the verdict iii said con- 
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demnation case; that on, to wit, April 11, 1929, the plaintiff 

subdivided Lots 23 and 36 to 45 inclusive, Square 2796, into 

ten lots, Nos. 47 to 56, in Square 2796, by plat filed in the 

office of the Survevor of the District of Columbia and 

•/ 

recorded in Book 90, at page 131; that by reason of the 
subdivision of said lots subsequent to the filing of said con¬ 
demnation case, the verdict of the jury showed the assess¬ 
ment of benefits against the property of plaintiff against 
the lot numbers of said lots prior to said subdivision. 

Defendants deny that no notice by publication or other¬ 
wise was given plaintiff by the District of Columbia of the 
assessments laid against said lots and on the contrary de¬ 
fendants aver that by order of this Honorable Court passed 
in said cause on, to wit, February 7, 1930, notice by publica¬ 
tion was given the plaintiff of the assessment against Lots 
23 and 36 to 45, Square 2796, and the plaintiff was given 
notice to file objections and exceptions to said verdict 
10 on or before the 15th dav of March, 1930, bv notice 
published by the District of Columbia in the Evening 
Star newspaper on, to wit, February 11,1930, by notice pub¬ 
lished by the District of Columbia in the Washington Post 
newspaper on, to wit, February 1, 1930, and by notice pub¬ 
lished by the District of Columbia in the Washington Daily 
Times newspaper on, to wit, February 25,1930, copy of said 
published notice being attached hereto and marked “ Ex¬ 
hibit B”. 

Defendants further aver that upon the application of 
owners of other properties assessed benefits in said con¬ 
demnation case No. 1923, this Honorable Court, subsequent 
to the expiration of the time within which exceptions and 
objections to the assessment of benefits should have been 
filed in accordance with the notice given owners of property 
assessed benefits under the terms of the Act of Congress 
approved May 29,1928, on, to wit, the 1st day of April, 1930, 
ordered that the time theretofore fixed for the filing of ex¬ 
ceptions and objections to the benefits asessed in the ver¬ 
dict of the jury as to the property of said owners be ex¬ 
tended until, to wit, the 1st day of April, 1930. 

Defendants further aver that on, to wit, June 20, 1930, 
and while the said condemnation case was open and pro¬ 
ceedings being had therein, the plaintiff, through his attor¬ 
ney, Foster Wood, Esquire, addressed a letter to Walter 
L. Fowler, Esquire, Assistant Corporation Counsel in 
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charge of said condemnation case, requesting ip be in¬ 
formed whether or not notices had been sent by thd District 
of Columbia by registered mail to the plaintiff Notifying 
him of the levying of said assessments. Copy of said letter 
is attached hereto marked “Exhibit C”. Defendants fur¬ 
ther aver that said Walter L. Fowler, Esquire, under date 
of, to wit, June 21, 1930, addressed a reply to Foster Wood, 
Esquire, advising him that owing to the change of lot num¬ 
bers of said lots by reason of the subdivisions aforesaid, 
notices had not been sent to the plaintiff by registered 
mail, but further advising him that the vbrdict in 
11 said condemnation case had not been finally ratified 
and confirmed by the Court, and suggesting that the 
plaintiff apply to the Supreme Court of the District of 
Columbia for permission to file objections and exceptions to 
said verdict and to said assessments against his property 
if the plaintiff felt that the said assessments were Unreason¬ 
able. Copy of said reply is attached hereto marked “Ex¬ 
hibit D. ’’ Defendants further aver that notwithstanding the 
fact that said condemnation case remained open! until, to 
wit, March 3, 1931, plaintiff, after receiving notice by publi¬ 
cation and after receiving actual notice by letter above 
referred to of the levying of said assessments, failed to 
apply to the Supreme Court of the District of Colombia for 
permission to file objections and exceptions to the said ver¬ 
dict, and failed to file any objections or exceptions to said 
verdict, and failed to take any action whatsoever with a 
view to presenting his objections, if any, to the Cohrt while 
the said condemnation case remained open, and j that the 
plaintiff did not take any action whatsoever with p. view to 
having said assessments cancelled until after the said con¬ 
demnation case was completed. 

Defendants further aver that subsequent to final ratifica¬ 
tion and confirmation of the verdict of the jury in ^aid con¬ 
demnation case No. 1923, the Commissioners of th<£ District 
of Columbia paid into the Registry of the Court, oi[ actually 
paid to the owners of the property taken in said condemna¬ 
tion cause, the amounts awarded by the said condemnation 
jury as damages. The defendants further aver that the 
Commissioners of the District of Columbia caused the costs 
and expenses of said condemnation case to be paid. 

Defendants further aver that by reason of the failure of 
the plaintiff to apply to the Court for permission to file 
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objections and exceptions to said verdict after receiving the 
notice hereinbefore referred to, and bv reason of the failure 
of the plaintiff to file objections and-exceptions to said ver¬ 
dict, and by reason of the failure of the plaintiff to 

12 take anv action with a view to having said assess- 
ments cancelled while said condemnation case was 

open, plaintiff is guilty of laches and is now estopped to 
attack the validity of said assessment for benefits against 
the propertv formerly owned bv him. 

9. Answering paragraph nine, these defendants are ad¬ 
vised and believe and therefore aver that the allegations 
contained in said paragraph that the property of plaintiff 
lias not been benefited by the proposed widenings, exten¬ 
sions, and openings of the streets mentioned in the bill of 
complaint are immaterial, in that the jury empaneled in said 
condemnation case No. 1923 found as a fact that the said 
property would be benefited in the amount of the assess¬ 
ments heretofore levied against said property. 

Further answering said paragraph, if said allegations are 
material, these< defendants deny that the property of plain¬ 
tiff has not been benefited by the proposed widenings, exten¬ 
sions and openings of the streets mentioned in the bill of 
complaint but aver on the contrary, upon information and 
belief, that the property of the plaintiff will be benefited to 
the amount, if not more, of the said assessments. 

Having fully answered the said bill, defendants pray that 

the same mav be dismissed with their costs in this behalf 
* 

incurred. 

L. H. REICHELDERFER, 

D. A. DAVISON, 

Commissioners of the District 
of Columbia, District Building . 

WILLIAM W. BRIDE, 

Corporation Counsel , D. C.; 

CHESTER H. GRAY, 

Assistant Corporation Counsel , D. C., 

Attorneys for Defendants. 

13 District of Columbia, ss: 

Luther H. Reichelderfer, Herbert B. Crosbv and D. A. 
Davison, Acting, being first duly sworn, on oath depose and 
say that they are the Commissioners of the District of 
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Columbia; that they have read the foregoing answer* signed 
and subscribed to by them, and know the contents tihereof; 
and that the matters and things therein stated their verily 
believe to be true. 

L. H. REICHELDERFER, 

D. A. DAVISON, [ 

Commissioners of. the District of Colombia. 

I 

Subscribed and sworn to before me this 4th day of 
August, 1931. 

[seal.] ADAM A. GIEBE^j, 

Notary Public j D. C. 

14 Exhibit A. 

William W. Bride and Alexander H. Bell, Jr., Attorneys. 

In the Supreme Court of the District of Columbia, [Holding 

a District Court. 

In re Condemnation of Land for the Extension of Thir¬ 
teenth, Fourteenth, Nicholson, Peabody, Quabkenbos, 
Sheridan, Tuckerman and Van Buren Streets; Concord 
and Luzon Avenues; Fort Drive and Piney Branch Road; 
also Colorado Avenue, in the District of Columbia.— 
District Court, No. 1923. 

Notice and Order of Publication. 

Notice is hereby given that the Commissioners of the Dis¬ 
trict of Columbia (pursuant to a certain provision of the 
act of Congress approved March 4, 1913, entitled f 4 An act 
making appropriations for the expenses of the government 
of the District of Columbia for the fiscal year ending June 
30, 1914, and for other purposes,” whereby they are au¬ 
thorized to open, extend or widen any street, aveiiue, road 
or highway to conform with the plan of the permanent sys¬ 
tem of highways in that portion of the District of Columbia 
outside the cities of Washington and Georgetown, adopted 
under the act of Congress approved March 2, 1893, as 
amended by acts of Congress approved June 28, 1898, 
March 4, 1913, and May 28, 1926, respectively, by condem¬ 
nation under the provisions of sub-chapter one of chapter 
fifteen of the Code of Law for the Distinct of Columbia) 
have filed a petition in this court praying the condemnation 
of the land necessary for the extension of 13th, 14th, Nich¬ 
olson, Peabody, Quackenbos, Sheridan, Tuckerman and 
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Vail Buren streets; Concord and Luzon avenues; Fort 
Drive and Piney Branch road, also Colorado avenue, in the 
District of Columbia, as shown on a map or plat tiled with 
the said petition (as amended by a supplemental plat filed 
herein) as part of said petition, and praying, also, that this 
court empanel a jury in accordance with the law provided 
for in such cases to assess the damages each owner of land 
to be taken may sustain by reason of the said extensions of 
the streets, avenues, drives and roads aforesaid, as herein¬ 
before set forth, and the condemnation of the land neces¬ 
sary for the purposes thereof, and to assess the benefits re¬ 
sulting therefrom, plus all or any part of the costs and ex¬ 
penses of said proceedings, upon any lands which the jury 
may find will be benefited, as provided for in and by the 
aforesaid act of Congress approved May 28, 1926, it is by 
the court, this 21st day of August, 1928, ordered that all 
persons having any interest in these proceedings be, and 
they are hereby, warned and commanded to appear in this 
court on or before the 28th day of September, 1928, at 10 
o’clock a. m., and continue in attendance until the court 
shall have made its final order ratifying and confirming the 
award of damages and the assessment of benefits of the 
jury to be empaneled and sworn herein; and it is further 
ordered that a copy of this notice and order be published 
twice a week for two successive weeks in the Washington 
Post, The Washington Evening Star and the Washington 
Times, newspapers published in the said District, com¬ 
mencing at least twenty davs before the said 28th dav of 
September, 1928. It is further ordered that a copy of this 
notice and order be served by the United States marshal, 
or his deputies, upon each of the owners of the fee of the 
land to be condemned herein as may be found by the said 
marshal, or his deputies, within the District of Columbia, 
and upon the tenants and occupants of the same, before the 
said 28th day of September, 1928. 

By the Court: 

WILLIAM HITZ, [seal.] 

Justice. 

A true copy. Test: 

FRANK E. CUNNINGHAM, 

Clerk, 

By HARRY M. HULL, 
i Asst. Clerk. 


au.22,23,29,30. 
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15 , Exhibit B. 

(Copy.) 

“ William W. Bride and Alexander H. Bell, Jr., Attorneys. 

In the Supreme Court of the District of Columbia, 

a District Court. 

District Court No. 1923. 

In re Condemnation of Land for the Extension of 13th, 
14th, Nicholson, Peabody, Quackenbos, Sheridan, Tlucker- 
man, and Van Buren Streets; Concord and Luzoh Ave¬ 
nues ; Fort Drive and Piney Branch Road; also Colorado 
Avenue, in the District of Columbia. 

Notice and Order of Publication to Property Owners 

Assessed for Benefits. 

Notice is hereby given that the jury in the above-entitled 
cause returned its verdict therein on the 15th day bf No¬ 
vember, 1929, and by said verdict assessed benefits ^gainst 
the following lands or parcels of lands, in the following 
amounts: 

I 

• **•##* 

Square 2796, lots 836, $80.00; 833, $110.00; 834, $90.00; 
23, $125.00; 45, $100.00; 44, $150.00; 43, $126.00; 42, $130.00; 
41, $130.00; 40, $130.00; 39, $130.00; 38, $130.00; 37, $130.00; 
36, $457.00; 837, $80.00; 821, $160; 28, $60.00; * * f 
Therefore, it is by the court this 7th day of February, 
1930, ordered: That objections or exceptions to said ver¬ 
dict of property owners assessed for benefits (no part of 
wdiose land w T as condemned in this proceeding) be filed in 
said cause on or before the 15th day of March, 1930} other¬ 
wise said verdict wall be finally ratified and confirmed upon 
the application therefor by the petitioners on said cause; 
provided, however, that a copy of this notice and order be 
published once in each the Washington Post, the Washington 
Times and The Washington Evening Star, newspapers pub- 
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lished in the District of Columbia, at least ten days 
16 before the said 15th day of March, 1930. 

Bv the Court: 

ALFRED A. WHEAT, [seal.] 

Justice. 

A true copy. Test: 

FRANK E. CUNNINGHAM, 

Clerk, 

By HARRY M. HULL, 

Asst. Clerk.” 
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Exhibit C. 


(Copy.) 

“Law Offices Foster Wood, Investment Building. 

Washington, D. C. 

National 3112. 


Mr. Walter L. Fowler, 

Assistant Corporation Counsel, 
District Building, 

Washington, D. C. 

Dear Mr. Fowler: 


June 20,1930. 


My client, Carl A. Smith advises me that he received no 
notice of the assessment against Lots 47-49-50-51-52-56 in 
Square 2796. Upon inquiry in the Assessor’s office it de¬ 
velops that no notices by registered mail were sent, in com¬ 
pliance with the law. Mr. Giebel has advised my client that 
no notices were sent. 

I should be pleased to receive your advices relating to 
this matter, as my client’s instructions are to institute suit 
to cancel the assessments against these Lots. 

Yours very truly, 

(Signed) 1 FOSTER WOOD. 

FOSTER WOOD.” 


FW: GL. 
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Exhibit D. 

“June 31,1930. 


In re District Court No. 1923, Claim of Carl A. Smith. 

■ 

In reply to your communication of June 20, 1930, I have 
to advise vou that our records disclose that Mr. Smith was 
not notified by registered mail because of change^ made in 
lot numbers. The Assessor had no address for tjie owner 
of lots described in verdict. Notice of the assessment here¬ 
under was duly published. 

You are advised that the verdict in this case has not been 
finally ratified and confirmed. If your client feel^ that his 
assessment is unjust or unreasonable, it is possible that the 
Court may consent to hear such objections and exceptions 
as you may care to present. 

Verv truly vours, 

(Signed) ‘ * WALTER L. FOWLER, 

WALTER L. FOWLER, 

Assistant Corporation Counset, D. C. 

WLF: MSM.” 

19 Amendment to Bill. 

Filed November 9,1931. j 

I 

i 

******* 

Leave of Court having been first asked and obtained, 
Plaintiff amends the amended bill of complaint by the addi¬ 
tion thereto of the following paragraph number 10. “That 
the plaintiff was listed on the records of the Assessor of 
the District of Columbia, at the time of the institution of 
the aforementioned condemnation proceedings February 2, 
1928, the rendition of the verdict November 15,1929 ^herein, 
and its ratification March 15, 1930, as the owner of the 


(Copy.) 

“Foster Wood, Esq., 

Investment Building, 
Washington, D. C. 

Dear Sir: 
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land assessed as aforesaid; and that none of the land was 
taken in said condemnation proceedings.’’ 

FOSTER WOOD, 
Attorney for Plaintiff . 

20 Motion to Strike Answer. 

Filed November 19, 1931. 
**=*##•# 

Now comes the plaintiff Carl H. Smith and moves the 
Court to strike the answer because the answer fails to al¬ 
lege sufficient facts to constitute a defense to the complaint, 
and admits facts which entitle complainant to the relief 
prayed; and to enter a decree herein for the plaintiff de¬ 
claring the assessments for benefits, referred to in the 
amended bill of complaint, null and void; dissolving the 
liens upon the property from said assessments; and enjoin¬ 
ing the collection of said assessments. 

FOSTER WOOD, 
Attorney for Plaintiff. 

Order Overriding Motion to Strike Answer. 

Filed January 19, 1932. 

#####*# 

Upon consideration of the motion to strike the answer 
filed herein, it is by the Court this 19th day of January, 1932, 
Ordered, that the motion to strike the answer filed herein, 
be and the same is hereby overruled. 

1 PEYTON GORDON, 

Justice . 

21 Order Granting Special Appeal. 

Filed February 26, 1932. 

Court of Appeals of the District of Columbia, January 

Term, 1932. 

No. 1888, Original. Equity. No. 52874. 

Carl H. Smith, Petitioner, 
vs. 

John C. Gotwals, Luther H. Reichelderfer, Herbert B. 
Crosby, Commissioners of the District of Columbia. 

On consideration of the petition for allowance of a spe¬ 
cial appeal in the above entitled cause from the order of 
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the Supreme Court of the District of Columbia filtered 
therein on January 19, 1932, 

It is ordered by the Court that said petition be ahd it is 


hereby granted, and the special appeal allowed as grayed. 

Per Mr. Chief Justice Martin , 

February 13, 1932. 

A true copy. Test: 


[seal.] HENRY W. HODGESi 

Clerk Court of Appeals , Jp. C., 
By MONCURE BURKE, | 


Deputy. 

Assignment of Errors. 


Filed February 26, 1932. 
#***### 

The Court erred— 

1. In overruling the plaintiff’s motion to strike the de¬ 

fendant’s answer by its order entered January tb|e 19th, 
1932. | 

2. In not sustaining the plaintiff’s motion to strike the de¬ 
fendant’s answer, for that (a) the answer failed to state 
facts sufficient to constitute a defense to the cause oi action 
and (b) the answer was bad in substance. 

3. In other respects apparent of record. 

FOSTER W004 
Attorney for Plaintiff. 

23 Designation of Record. 

Filed March 8, 1932. 

♦ * # # * | * 

Comes now Carl H. Smith, the plaintiff in the ab'ove en¬ 
titled cause, and designates the parts of the record which 
he desires to be included in the transcript, said parts being 
sufficient for the determination of the question raised on 
appeal, namely: 

1. Amended bill of complaint, together with stimulation 

as to plaintiff’s Exhibits “A”, “B”, “C”, “D”, “E”, 
“F” and “G”. j 

2. Amendment. 
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3. Answer to amended bill of complaint, together with de¬ 
fendants’ Exhibits “C” and “D”. 

4. Motion to strike answer. 

5. Order signed January 19, 1932. 

Together with a copy of this designation. 


March 7, 1932. 

FOSTER WOOD, 

Attorney for Plaintiff. 
WILLIAM W. BRIDE, 

Corporation Counsel, D. C.; 
CHESTER H. GRAY, 

Assistant Corporation 
Counsel, D. C., 
Attorneys for Defendant. 


24 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 52874 in Equity, wherein Carl H. 
Smith is Plaintiff and John C. Gotwals et al., Commission¬ 
ers of the District of Columbia, are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 562S. Carl H. Smith, appellant, vs. John C. Gotwals 
et al. Court of Appeals, District of Columbia. Filed Mar. 
9, 1932. Henry W. Hodges, Clerk. 


(1890) 













In the Court of Appeals of the District 

of Columbia 


Carl H. Smith, 

Appellant , 


John C. Gotwals, ' 

Luther H. Reichelderfer, / 

Herbert B. Crosby, 1 

Commissioners of the District 
of Columbia. 


No. 5628 


APPELLANT'S BRIEF 


STATEMENT OF THE CASE 

This case is here on special appeal from an orddr of 
the Supreme Court of the District of Columbia (R. 16), 
overruling a motion to strike (R. 16) the answejr of 
appellees to a bill (R. 2) filed by the appellant toj en- 
* join the appellees from collecting an assessment for 
supposed benefits to certain property in the District 
of Columbia, resulting from the proposed extension and 
widening of certain streets. 

It is alleged by the bill (R. 2, 5, 15) and admitted by 
the answer (R. 16): 

That on February the 2nd, 1928, the Commissioners 
filed a petition in the Supreme Court of the District 
of Columbia for the condemnation of certain land for 
the extension and widening of various streets (R, 2). 

Testimony being taken in said condemnation proceed¬ 
ings, Carl H. Smith, owner of the lots in question, 
was assessed $1,319.02. 

That although appellant was listed on the records of 
the Assessor of the District of Columbia as the o^mer 


of land assessed (R.15) J he had no notice or knowledge 
of the pendency of the proceeding nor of the assess¬ 
ments, prior to May the 28th, 1930 (R. 4), the verdict 
having been rendered by the jury November 15, 1929 
(R 15) and ratified by the Court March 15, 3930 (R 15). 

ASSIGNMENT OF ERRORS 

The Supreme Court of the District of Columbia erred 
in overruling appellant's motion to strike the defend¬ 
ant's answer and to decree the assessments null and 
void and enjoin their collection. 

ARGUMENT 

D. C. Code, Section 71 of title 25, page 350 provides 
that the owner of land assessed for benefits shall be 
served with notice of such assessment by the Commis¬ 
sioners of the District of Columbia, by the mailing of 
a registered letter to the last address of the person 
listed on the records of the Assessor of the District of 
Columbia as the owner of the land. 

That such a registered letter was not mailed is admit¬ 
ted (R. 9). 

The failure to notify appellant, after the identity of 
the property affected by the proceedings had been dis¬ 
closed by the verdict of the jury, that the assessment 
had been made was a denial of due process of law and 
in direct violation of the provision of the statute. The 
assessments are therefore void. 

Oscar Wilkinson vs. Commissioners of the Dis¬ 
trict of Columbia, 58 D. C. Appeals 81. 

Defendants seek to avoid the cancellation of these as¬ 
sessments pleading that as the appellant upon learn¬ 
ing of the assessment months after the verdict of the 
jury had been ratified, failed to petition the Court to 
vacate and set aside its ratification thereof and allow 


appellant to intervene and be heard; he has been guilty 
of laches and is estopped from asserting his rights. 

i 

The appellant promptly notified appellees after learn¬ 
ing of the assessment, and filed suit within eight 
months thereafter. 

The only change in the situation occurring after appel¬ 
lant learned of the assessment, was the ratification 
of the verdict of the jury as to certain assessments 
other than the ones here involved; and which had been 
held open due to objections filed by parties to the pro¬ 
ceedings. This action was taken upon the motioh of 
the appellee's, after they had been notified by the ap¬ 
pellant of the Commissioners failure to notify him of 
the assessment. 

I 

Plaintiff having sought the aid of equity to protect 
a vested legal right as contra-distinguished from ail ex¬ 
ecutory right, the plea is not applicable. • 

i 

Cook, et al vs. Lasher, et al 73 Federal 701. 

Lyon vs. Town of Towawanda 98 Federal 371. 

Crimison Gas and Water Co. vs. Whitakek* 91 
Federal 191, 194. j 

The appellees, not having been mislead to their injury 
by the delay, and inferentially assenting thereto are pre¬ 
cluded from interposing the defense of laches. 

. 

Anderson vs. Dater 18 Federal (2nd) 987-991. 

Spiller vs. St. L. & S. F. & R. Co. 14 Federal 
2nd, 284, 288. . ! 

Wherefore the appellant respectfully submits that the 
order appealed from should be reversed. 

Foster Wood, 
Attorney for Appellant. 
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No. 5628 


CARL H. SMITH, Appellant, 


vs. 


JOHN C. GOTWALS, LUTHER H. REICH^L- 
DERFER, and HERBERT B. CROSBY, 

Commissioners of the District of Columbia 


APPELLEES’ BRIEF 


Statement of Case 


The record discloses the following: 

On February 2, 1928, the Commissioners of the Dis¬ 
trict of Columbia filed a petition in the Supreme dourt 


2 


of the District of Columbia for the condemnation of 
land for the extension and widening of various streets 
(R. 2). The said condemnation case was proceeded 
with after the publication of notice in three daily 
newspapers published in the District of Columbia, 
warning and requiring any persons having any in¬ 
terest in the proceedings to appear in Court on or 
before the 28th day of September, 1928, and continue 
in attendance until the Court had made its final order 
ratifying and confirming the award of damages and 
the assessment of benefits (R. 7). 

On, to wit, April 11, 1929, appellant, then being the 
owner of lots 23 and 36 to 45, inclusive, Square 2796, 
subdivided said lots into ten lots, numbers 47 to 56, 
inclusive, Square 2796 (R. 8). 

Testimony was taken in said condemnation proceed¬ 
ings. The verdict of the jury was returned on Novem¬ 
ber 15,1929, assessing benefits against the property of 
appellant under the lot numbers designating said 
property prior to the subdivision thereof by appellant 
(R. 8). Thereafter, by order of the Supreme Court of 
the District of Columbia passed in said condemnation 
cause on February 7,1930, notice was given appellant 
of the assessment for benefits against lots 23 and 36 
to 45, in Square 2796, and appellant was given notice 
to file objections and exceptions to said verdict on or 
before March 15, 1930, by notice published in three 
daily newspapers published in the District of Colum¬ 
bia on February 11, February 18 and February 25, 
1930 (R. 8). 

The verdict of the jury was ratified and confirmed 
in part on March 31, 1930 (R. 6). 
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Numerous exceptions to the verdict had been! filed 
in said condemnation cause by owners of other prop¬ 
erty assessed for benefits (R. 8). On April 1, 1930, 
after the date set by the Court for filing exceptions 
and objections to the benefits assessed in the verdict 
of the jury had passed, the Court extended the time as 
to other property owners (R. 8). 

Appellant, on May 28,1930, received a tax bill Elated 
May 24,1930, for the benefits assessed against his said 
property (R. 4). On June 20,1930, appellant, through 
his counsel, requested advice of counsel for appfellees 
as to whether or not notice by registered mail had 
been sent him advising of the assessment for benefits 
against his said property (R. 14). On June 21, 1930, 
counsel for appellees advised counsel for appellant 
that notice by registered mail of the assessmeijt for 
benefits had not been furnished appellant, but sug¬ 
gested that appellant ask permission of the Court to 
file objections and exceptions to the assessment of 
benefits if appellant felt that the assessment was un¬ 
just and unreasonable (R. 15). 

The verdict of the jury in said condemnation case 
was finally ratified and confirmed by the Court on 
March 3, 1931. 

Thereafter appellees paid into the Registry of the 
Court, or actually paid to the owners of property 
taken in said condemnation cause, the amounts 
awarded by the jury as damages (R. 9). Appellees 
thereafter caused the costs and expenses of said con¬ 
demnation case to be paid (R. 9). 

Appellant failed to ask permission of the Court to 
file objections and exceptions to the verdict of the 

I 
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jury, appellant failed to file objections and exceptions 
to said verdict, and appellant failed to take any ac¬ 
tion with a view to having the assessment against his 
said property cancelled until, to wit, May 20,1931 (R. 
9 and 10). On May 20, 1931, appellant filed his bill 
of complaint praying that the lien for assessments 
against a part of his said lots be dissolved and the 
appellees enjoined from the collection of any or all of 
said assessment. On August 6, 1931, appellant filed 
his amended bill of complaint in this cause (R. 2). 

The answer of appellees averred that appellees were 
without knowledge as to the allegations contained in 
the bill of complaint to the effect that appellant had 
no notice or knowledge of the pendency of the con¬ 
demnation proceeding, nor of the assessment against 
his property for benefits prior to May 28, 1930 (R. 7), 
which, under the rules of court, amounted to a denial. 

ARGUMENT 

I. Assessment was valid 

It is alleged in the answer, and the record contains 
no contradiction, that notice by publication of the as¬ 
sessment for benefits against appellant’s property was 
given appellant by three separate advertisements pub¬ 
lished in three daily newspapers in the District of Co¬ 
lumbia. This appeal is based solely upon the ground 
that notice by registered mail was not given the ap¬ 
pellant. By the Act of Congress approved May 29, 
1928, it is provided: 



“Where in any condemnation proceedings insti¬ 
tuted by the Commissioners of the District of 
Columbia * * * the jury of condemnation shall 
assess benefits against any land or parcel of land 
no part of which was taken by the condensation 
proceedings, and the owner of the land or parcel 
of land so assessed for benefits was not served 
with notice of the condemnation proceeding^ no¬ 
tice of such assessment for benefits shall be ^iven 
by the Commissioners of the District of Columbia 
by registered letter, mailed to the last knovto. ad¬ 
dress of the person listed on the records of the 
assessor of the District of Columbia as the pwner 
of the land or parcel of land so assessed, aiid, in 
addition thereto, the court shall give public Notice 
of the land or parcels of land assessed for benefits, 
no part of which was taken by the condemnation 
proceedings, by advertisement once in ea^h of 
three daily newspapers published in the District 
of Columbia showing the amount assessed ag ainst 
each such piece or parcel of land and stating the 
time within which interested parties may file with 
the court any objections or exceptions they may 
have to the verdict. The mailing by registered 
letter and the notice by publication hereinj pro¬ 
vided for shall be sufficient notice to the owner of 
any land or parcel of land assessed for benefits as 
aforesaid. Nothing herein contained shall b^ con¬ 
sidered to abrogate or nullify the options con¬ 
ferred upon the Commissioners of the District of 
Columbia by Sections 69 and 70 of this Titld.” 


In the case of Lynchburg Investment Corporation 
vs. Rudolph , 40 App. D. C. 129,134, this Court, speak¬ 
ing of the notice required by Section 491c of the jCode 


held: 
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“The object of notice is to give the owners of 
property to be affected by the proposed proceed¬ 
ings opportunity to defend against the lien for 
taxes to be charged against it.” 

In the case of Allman vs. D. C., 3 App. D. C. 8, 24, 
this Court held: 

“Whilst there is a difference of opinion with re¬ 
spect to the stage of the proceedings at which the 
notice must be given, the mode and form of giv¬ 
ing it, and the purpose thereof, there is general 
concurrence in the view that reasonable notice at 
some serviceable stage of the proceedings is abso¬ 
lutely necessary to the validity of the assessment. 
This is maintained in the Supreme Court in an 
unbroken line of decisions.” 

Section 491 j of the Code provides: 

“When finally ratified and confirmed by the 
court, the several assessments authorized to be 
made or levied by the jury shall severally be a 
lien upon the land assessed, * * * ” (Italics 
ours.) 

By Section 491k of the Code it is provided: 

‘ ‘ Said court shall have full power and authority, 
at any time , to allow’ amendments in form or sub¬ 
stance in any petition, process, verdict , record, or 
other proceeding, * * * ” (Italics ours.) 

In the light of the foregoing quotations, the ques¬ 
tion is presented: “Did appellant receive ‘reasonable 
notice at some serviceable stage of the proceedings V ” 
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The answer to that question must he sought |n the 
facts of this case as disclosed by the record. 

The notice published at the commencement bf the 
condemnation case warned 

i 

“ * * * all persons having any interest inj these 
proceedings * * * to appear in this Court on or 
before the 28th day of September, 1928, at 10 
o’clock A. M., and continue in attendance! until 
the Court shall have made its final order ratifying 
and confirming the award of damages and the as¬ 
sessment of benefits of the jury to be empaneled 
and sworn herein; * * * ” j 

In Wight v. Davidson, 181 U. S. 371, 45 L. E(jl. 900, 
905, the Supreme Court of the United States held: 

“It is also established by those authorities that, 
in proceedings of this nature, notice by publica¬ 
tion is sufficient; and it accordingly follow^ that 
the order of publication, in the newspapers named, 
by the supreme court of the District, gav^ due 
notice of the filing of the petition and an oppor¬ 
tunity to all persons interested to show cahse, if 
any they had, why the prayer of the petition 
should not be granted. Such notice also m^st be 
held to have operated as a notice to all concerned 
of the pending appointment of a jury, and that 
proceedings under the Act of Congress would sub¬ 
sequently be had. This gave an opportunity for 
interested parties to attend the meetings the 
jury, to adduce evidence, and be heard by coun¬ 
sel. * * *” 

In the case of Shannon and Luchs Construction 
Company et al. vs. Commissioners of the District of 
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Columbia, 60 W. L. R. 269, 270, this Court, speaking of 
the effect of the Act of 1928, held: 

“It is contended that inasmuch as the appel¬ 
lants filed their motions within the time fixed by 
the court in the notice of publication, citing per¬ 
sons whose land was assessed for benefits but who 
had not been given notice of the condemnation 
proceedings to appear and present their objec¬ 
tions, they are within the requirements of the 
statute. The difficulty with this contention is that 
appellants were given notice of the condemnation 
proceedings and were brought into court and af¬ 
forded an opportunity to be heard, and as to them 
the statute limiting the time within which objec¬ 
tions to the verdict could be filed to twenty days 
after the rethrn of the verdict is applicable and 
conclusive. 

“There is nothing in the 1928 act that is avail¬ 
able to the defendants or that will furnish an ex¬ 
cuse for their delay. The public notice there 
required to be given, as in section 491h, is for the 
benefit of those whose property was not taken in 
the condemnation proceedings but was assessed 
for benefits and who had no notice of the proceed¬ 
ings. There is no way in which the appellants 
can avail themselves of the rights afforded those 
without notice of the condemnation proceedings. 

“The effect of the statute in condemnation pro¬ 
ceedings is twofold. In the first place, notice is 
served upon the property owners whose lands are 
to be condemned. On this issue, trial is had, and 
if the jury in the assessment of benefits assesses 
lands owned by others than those who have been 
brought into court in the first instance, the court 
is then required ‘to give public notice of the lands 
or parcels of land assessed for benefits, no part of 
which was taken by the condemnation proceed- 
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ings, by advertisement once in each of three daily 
newspapers published in the District showing the 
amount assessed against each such piece or parcel 
of land and stating the time within which} inter¬ 
ested parties may file with the court any objec¬ 
tions or exceptions they may have to the verdict.’ 

“Congress manifestly intended that the con¬ 
demnation proceedings should be concluded be¬ 
fore the second stage of the proceedings shbuld be 
instituted. * # * ” 

The Court having established its jurisdiction of the 
parties, there can be no question that the first sfage of 
the condemnation case was concluded in strict con¬ 
formity with the law. The verdict was therefore a 
proper one, and, up to that point, the assessment was 
valid. | 

II. The only irregularity was as to notice 

i 

In the case of Mitchell et al. vs. Commissioners, 60 
W. L. R. 232,233, the Court, speaking of the objections 
and exceptions which may be filed by one whose prop¬ 
erty has been assessed for benefits, no part of whose 
land was taken, said: J 

“The procedure thus provided designs to give 
personal notice of the proceeding to those whose 
lands may be taken for the improvement, and to 
give notice by publication to all other persons 
having any interest in the proceeding, and in 
event of dissatisfaction by any such person with 
the verdict, to permit of the filing of objections 
and exceptions against the assessments o^ dam¬ 
ages or benefits. Such objections and exceptions, 
however, are in the nature of a motion for a new 
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trial, and are not to be tried by the condemnation 
jury, but are to be heard by the court, upon affi¬ 
davits if such are filed, and only in case they are 
sustained by the court shall another jury be im¬ 
paneled to retry the issue. * # * ” 

Under the Code (Sec. 491h), where land is taken, 
the property owner must file his objections and excep¬ 
tions to the verdict within twenty days of the date 
of the verdict. Under the 1928 Act, however, where 
no part of the land is taken, the time within which 
objections must be filed is fixed by the Court. It ap¬ 
pears from the record that in the notices published by 
appellees on February 11th, 18th and 25th, 1930, noti¬ 
fying property owners of assessments for benefits, the 
time limit fixed by the Court for the filing of objec¬ 
tions was March 15, 1930. 

In this case, however, while appellant was given 
notice by publication, he was not given notice by regis¬ 
tered mail of the assessment against his property. 
There was therefore an irregularity in the second 
stage in the giving of notice of assessment. By reason 
of that irregularity in notice, the time fixed by the 
Court had expired prior to the time appellant received 
actual notice of the assessment. 

The citation of authorities is not necessary to estab¬ 
lish that in such a situation, the appellant would not 
be bound by the time fixed by the Court, in the absence 
of the statutory notice to him. In any event there can 
be no question that the Court had ample authority to 
extend the time within which objections and exceptions 
might be filed by a property owner assessed for bene¬ 
fits, and the Court actually did so as to other property 
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owners after the time had expired. Inasmuch 


as the 


suggestion that appellant file objections and excep¬ 
tions emanated from the appellees, there can be no 
question that appellees would have consented to ap¬ 
pellant filing his objections to the verdict. 

Since the Court had power and authority to grant 
the appellant permission to file his objections after the 
date previously specified, what was the Court’s duty? 

In District of Columbia vs. Lynchburg Investment 
Corporation, 236 U. S. 692, 696, the Supreme Court of 
the United States, speaking of the construction c^f Sec¬ 
tion 491c of the Code said: 


“It was said that construed as we construe it 
the statute would be satisfied if a single publica¬ 
tion were made a year before the day. The an¬ 
swer is that the court fixes the notice and will see 
that no injustice is done.” (Italics ours.) 

In that case the court said further (p. 695): 

“The respondents are concerned only as parties 
assessed for the betterment. As such they could 
not be mentioned by name in the notice siijce by 
the statute the jury decides what land is be4efited 
as well as the sum with which it shall be charged. 
Sec. 491g. It is necessary, of course, that due pre¬ 
cautions should be taken to see that they get 
notice in fact.” (Italics ours.) 

On May 28, 1930, appellant received actual notice 
of the assessment by way of the tax bill. Again, on 
June 21, 1930, appellant was advised by Mr. Fowler 
that notice by registered mail had not been senj him, 
and “that the verdict in this case has not been dually 
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ratified and confirmed.” The verdict was not finally 
ratified and confirmed until March 3,1931. There was 
thus available to appellant a period of 9 months and 
3 days (from May 28, 1930), or a period of 8 months 
and 10 days (from June 21, 1930), within which ap¬ 
pellant could have applied to the Court for leave to file 
his objections and exceptions. Certainly the appellant 
had notice within a “serviceable time. ,, 

Appellant contends that by reason of this irregu¬ 
larity in the second stage, the entire proceeding should 
be set aside, the assessment cancelled, and the verdict 
treated as a nullity. Appellees represent to the Court 
that under the facts of this case, appellant is not en¬ 
titled to the relief prayed. 

III. Appellant had adequate and complete remedy at 

law 

Appellant’s grounds for relief in equity are stated in 
his amended bill as follows: 

“9. Instead of the very large sum assessed 
against plaintiff as benefits, the proposed widen¬ 
ing, extensions and openings of the streets afore¬ 
said is of no benefit whatsoever to plaintiff or said 
property. Plaintiff has no interest in any bene¬ 
ficial way in having said streets widened, ex¬ 
tended, or opened.” 

The facts by which appellant reached these conclu¬ 
sions would have been the basis of the exceptions and 
objections appellant was entitled to file. The Court, in 
passing upon those objections, would therefore have 
given appellant full, adequate and complete relief. 


By reason of the irregularity in the second stage, 
appellant had two courses open to him. 

I. He could have applied for leave to file his 
objections and exceptions to the verdict, basing 
his request upon the ground that inasmuch as he 
had not been given the notice to which he was 
entitled, the time theretofore fixed by the Court 
for the filing of objections to the verdict did not 
apply as to him. If appellants request were 
granted, full, adequate and complete relief was 
available to him in the law court. 

II. Assuming that leave to file objections had 
been denied him, appellant, immediately after 
May 28, 1930, when he received the tax bill, and 
again, after June 21, 1930, when he received the 
letter of Mr. Fowler, was in exactly the san}e posi¬ 
tion as he was when he filed his bill in equity on 
May 20, 1931. Had appellant, prior to tfie final 
confirmation of the verdict, on March 3, 1^31, ap¬ 
plied to a court of equity for the same relief which 
he is now seeking, the appellees could haie con¬ 
sidered the possible effects of the termination of 
appellant’s case in his favor in arriving at their 
decision to abide by the verdict of the condemna¬ 
tion jury. 

On the other hand, appellant took no actiofi until 
after the condemnation case was terminated, Waiting 
until he would be certain to receive the benefits for 
which his land had been assessed, and endeavoring to 
place himself in a position to assert that having re¬ 
ceived no notice by registered mail the assessment 
against his property was unlawful and on that ground 

j x 

pray cancellation of the assessment. 

During the period from May 28, 1930, when he re- 
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ceived the tax bill, until March 3, 1931, when the 
verdict in the condemnation cause was finally ratified 
and confirmed by the Court, appellant took no action. 
Yet within two and one-half months after the final 
ratification of the verdict, appellant, on May 20, 1931, 
filed his bill of complaint seeking cancellation of the 
assessment on the sole ground that notice by registered 
mail had not been sent him. 

IV. Appellant having waived his remedy at law, is 
now estopped by his laches from attacking assess¬ 
ment. 

It is -respectfully submitted that appellant’s non¬ 
action in the premises amounts to laches, and that ap¬ 
pellant is estopped now to contest the validity of the 
assessment. 

In the case of Stevens v. Gordon, 48 App. D. C. 604, 
606, this Court held: 

4 ‘Besides, equity never takes jurisdiction ex¬ 
cept where there is no adequate remedy at law. 
Appellants had such a remedy under the Me¬ 
chanics ’ Lien Statute, but they waived it. Having 
done so, they are not in a position to invoke the 
powers of a court of equity.” 

Chicago, etc., R. R. Co. v. Risty, 276 U. S. 567, 575: 

“* * * As the inclusion of appellants’ lands in 
the new assessment district depended wholly upon 
their being benefited by the proposed improve¬ 
ments, their failure to avail of the opportunity af¬ 
forded by the statute to make the objections to the 
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assessment now urged forecloses all consideration 
of those objections here.” 

In his brief appellant states: j 

I 

“ Defendants seek to avoid the cancellation of 
these assessments pleading that as the appellant 
upon learning of the assessment months after the 
verdict of the jury had been ratified, failed to pe¬ 
tition the Court to vacate and set aside its ratifica¬ 
tion thereof and allow appellant to intervene and 
be heard; he has been guilty of laches and is 
estopped from asserting his rights.” 

The record (p. 11) shows that the first published 
notice, published after the condemnation case wa^ filed, 
notified both those whose property was takek and 
those whose property was assessed for benefit^ only, 
of the filing of the condemnation case. The appellant 
is bound by that published notice. He was thereby 
made a party to the condemnation case and theife was 
therefore no reason why he should petition for leave 
to intervene. The only question was not as to jiis in¬ 
terest in the case, but as to whether the Court would 
permit him to assert his right to file objections (to the 
verdict after the time stated in the published ijiotice. 
As has been pointed out, the Court, under the Code, 
had power to do so. And the Court in the case of other 
property owners gave permission tb do so. 

Wight v. Davidson, 181 U. S. 371, 45 L. Ed. 9d3: 

I 

“* * * The constitutional right against unjust 
taxation is given for the protection of private 
property, and may be waived by those affected 
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who consent to such action to their property as 
would otherwise be invalid. 

“ ‘Under some circumstances, a party who is 
illegally assessed may be held to have waived all 
right to a remedy by a course of conduct which 
renders it unjust and inequitable to others that he 
should be allowed to complain of the illegality.’ ” 

In 10 Ruling Case Law, 396, it is stated: 

“* * * the generally accepted doctrine appears 
to be that laches is not like limitation a mere mat¬ 
ter of time, but is principally a question of the in¬ 
equity of permitting a claim to be enforced, this 
inequity being founded on some change in the con¬ 
dition or relations of the property or the parties. 
* * * Hence, it has been said, laches in legal sig¬ 
nificance, is not mere delay, but delay that works 
a disadvantage to another. So long as parties are 
in the same condition, it matters little whether one 
presses a right promptly or slowly, within limits 
allowed by law"; but when, knowing his rights, he 
takes no step to enforce them until the condition 
of the other party has, in good faith, become so 
changed that he cannot be restored to his former 
state, if the right be then enforced, delay becomes 
inequitable, and operates as an estoppel against 
the assertion of the right. When a court sees neg¬ 
ligence on one side and injury therefrom on the 
other it is a ground for denial of relief.” 

Moore v. Yonkers (C. C. A. 2nd Cir.), 235 Fed. 485, 
492, 9 A. L. R. 590, 596: 

“In our opinion, a property owner, who deems 
him self injured by an assessment, and who has an 
opportunity of seeking correction before the tri- 
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bunal pointed out in the assessment law, is ijmder 
an obligation to appear there and urge his Objec¬ 
tions in order that the municipality may cqrrect 
its proposed error. That waiver of the most) law¬ 
ful objections to a proposed assessment is possible 
has been pointed out in Wight v. Davidsoih, 181 
TJ. S. 371; Chadwick v. Kelly , 187 U. S. 540. H 

Chadwick v. Kelly, 187 U. S. 540, 546, 47 L. Ed. 293, 
296. 

In holding an assessment could not be questioned the 
Court said: 

44 * * * The plaintiff in error did not raisq such 
a question in time to stay the work in limine i He 
awaited the completion of the work, and until his 
property had received the benefits, whatever they • 
were, of the improvement. ’ ’ 

In his brief appellant states: 

4 4 The only change in the situation occiirring 
after appellant learned of the assessment, whs the 
ratification of the verdict of the jury as to certain 
assessments other than the ones here involve^; and 
which had been held open due to objections filed 
by parties to the proceedings. This action was 
taken upon the motion of the appellees, aftet they 
had been notified by appellant of the Cojnmis- 
sioners’ failure to notify him of the assessment.” 

By Title 25, Section 69, page 349 of the proposed 
Code for the District of Columbia, it is provided: 


4 4 In all condemnation proceedings instituted by 
the Commissioners of the District of Columbia 
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* * * all or any part of the entire amount found 
to be due and awarded by the jury in said proceed¬ 
ings as damages for, and in respect of, the land 
condemned for such streets, avenues, roads, or 
highways, or parts of streets, roads, avenues, or 
highways, plus all or any part of the costs and ex¬ 
penses of said proceedings, may be assessed by the 
jury as benefits: Provided, however, That if the 
total amount of damages awarded by the jury in 
any such proceedings, plus the costs and expenses 
of said proceeding, be in excess of the total amount 
of benefits, it shall be optional with the Commis¬ 
sioners of the District of Columbia to abide by the 
verdict of the jury or, at any time before the final 
ratification and confirmation of the verdict, to 
enter a voluntary dismissal of the cause. ’ ’ 

Section 71 of said Title, which provides for the mail¬ 
ing by registered mail of notice to owners of property 
assessed for benefits, contains the language: 

“Nothing herein contained shall be considered 
to abrogate or nullify the option conferred upon 
the Commissioners of the District of Columbia by 
Sections 69 and 70 of this Title.’’ 

The record shows that the following changes oc¬ 
curred in the situation after appellant “learned of the 
assessment.” 

Appellant states he learned of the assessment May 
28,1930. 

Thereafter the verdict was finally ratified and con¬ 
firmed, after all the objections and exceptions filed in 
the case had been disposed of. 

The Commissioners of the District of Columbia ex- 
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ercised the discretion vested in them and elected to 
abide by the verdict. 

Thereafter, the Commissioners paid to the owners 
of property condemned, or paid into the registry bf the 
Court, the damages assessed by the verdict. 

Thereafter, the Commissioners paid the costs <^f the 
condemnation case. 

If the Court now cancels the assessment against ap¬ 
pellant’s property, the District of Columbia cannot be 
restored to its former state. 

V. Appellant’s own act prevented his being given 
notice by registered mail 

In his brief appellant states: 

I 

“The failure to notify appellant, afte^r the 
identity of the property affected by the proceed¬ 
ings had been disclosed by the verdict of the jury, 
that the assessment had been made was a denial 
of due process of law and in direct violation bf the 
provision of the statute. The assessments are 
therefore void.” j 

It is obvious from the record that “the identity of 
the property affected by the proceedings” was ndt dis¬ 
closed by the verdict of the jury. The verdict showed 
the assessment of benefits against Lots Nos. 23 and 36 
to 45, in Square 2796, whereas this is a suit to cancel 
assessments against Lots Nos. 47, 49 to 53 incfusive 
and 56 in Square 2796. The record further shows that 
appellant himself subdivided the eleven Lots Nbs. 23 
and 36 to 45 into the ten Lots Nos. 47 to 56. By r eason 
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of the subdivision, a change in the area of each of the 
lots was effected. Therefore, while the total amount 
assessed against the ten lots affected was equivalent to 
the total assessment shown by the verdict of the jury, 
it was necessary to prorate the assessment against 
each individual lot, as follows: 


Amount actually assessed Assessment shown by 
against appellant’s property verdict 


Lot 

Assessment 

Lot 

Assessment 

47 

$ 471.62 

36 

$ 457.00 

48 

139.66 

37 

130.00 

49 

139.66 

38 

130.00 

50 

139.66 

39 

130.00 

51 

139.66 

40 

130.00 

52 

139.66 

41 

130.00 

53 

139.66 

42 

130.00 

54 

139.66 

43 

126.00 

55 

139.66 

44 

150.00 

56 

149.10 

45 

100.00 
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125.00 


$1,738.00 


$1,738.00 


In addition, it was necessary for the District of Co¬ 
lumbia Assessor to ascertain the name of the owner of 
Lots 23 and 36 to 45, and then to ascertain the name of 
the owner of Lots 47 to 56 in Square 2796. The neces¬ 
sity for taking the above-described steps accounts for 
the failure to send notice by registered mail to ap¬ 
pellant. 

In Wight v. Davidson, supra, the Supreme Court of 
the United States, quoting from Bauman v. Ross, 167 
U. S. 548, 42 L. Ed. 270, held: 
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“ <# * * That if the legislature, in taxing lands 
benefited by a highway or other public improve¬ 
ment, makes provision for notice, by publication 
or otherwise, to each owner of land, and foij hear¬ 
ing him, at some stage of the proceedings* upon 
the question of what proportion of the tax shall be 
assessed upon his land, his property is not taken 
without due process of law.’ ” 

It is clear that appellant must be deemed to hive re¬ 
ceived adequate notice by publication of the assess¬ 
ment for benefits against his property. In any event 
he received actual notice within time to protect his 
rights by availing himself of the remedy provided by 
the condemnation statute. This being so, it follows 
that there has been no denial of due process of law in 
the making of the assessment against appellant’s prop¬ 
erty. 

Attention is invited to the following statements in 
the record and in appellant’s brief: 

I 

R. 15. 

“ Amendment to Bill” 

“10. That plaintiff was listed on the records of 
the assessor of the District of Columbia at the 
time of the institution of the aforementioned con¬ 
demnation proceedings February 2, 1928, t^ie ren¬ 
dition of the verdict, November 15, 1929, therein, 
and its ratification March 15, 1930, as the owner 
of the land assessed as aforesaid; and th^t none 
of the land was taken in said condemnation pro¬ 
ceedings.” 

Appellant’s Brief, pp. 1 and 2: 
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“* * * appellant was listed on the records of 
the Assessor of the District of Columbia as the 
owner of the land assessed (R. 15) * * V’ 

While the foregoing statements are unquestionably 
true, the fact remains that they are incomplete. By 
reason of the subdivision by appellant of his land sub¬ 
sequent to the filing of the condemnation case, ap¬ 
pellant’s land was designated as Lots Nos. 23 and 36 
to 45 at the time of filing the condemnation case. Yet 
at the time of the mailing of notices to owners of prop¬ 
erty assessed for benefits, the same land was desig¬ 
nated as lots Nos. 47 to 56, on the records of the 
Assessor. 

But for the fact that appellant had subdivided his 
property the records of the Assessor would have 
shown the owner, and notice by registered mail could 
have been sent appellant as readily as notice was sent 
to the other owners of property assessed for benefits 
onlv. 

In Wilkinson v. D. C., 22 App. D. C. 289, 295, the 
Court held: 

“* * * But it does not follow from this that, 
after the institution of proceedings for the con¬ 
demnation of property and for the assessment of 
benefits and damages, parties may deal with such 
property in total disregard of the proceedings; 
and that not only the petitioners in the proceed¬ 
ings,—that is, the Commissioners of the District 
of- Columbia,—but the court and jury also, are re¬ 
quired to watch the land records with vigilant 
scrutiny up to the very moment when the verdict 
of the jury is rendered, to ascertain what divi¬ 
sions, if any, and what conveyances thereof have 



23 


been made. Any such requirement as this would 
be an absurdity, and would simply render it im¬ 
possible to conduct legal proceedings in an orderly 
manner. ,, 

The appellant is shown by the record to have done 
the very thing inferentially prohibited by this Cojirt in 
the Wilkinson case—dealt with his property in total 
disregard of the condemnation proceedings. Further, 
he continued to deal with his property in total disre¬ 
gard of the condemnation proceedings until the case 
was finally ended. I 

Conclusion 

Whether or not this Honorable Court sees fit to 
grant the prayers of plaintiff’s bill and to cancel the 
assessment for benefits, the property formerly pwned 
by the plaintiff will nevertheless reap all the benefits 
which the jury in its verdict found as a fact will accrue 
to said property by reason of the extension and widen¬ 
ing of the several streets involved in the condemnation 
case, but in the event the assessment be cancelled, the 
District of Columbia, instead of the owner of the prop¬ 
erty, will bear all the cost of said benefits. i 

Respectfully submitted, 

WILLIAM W. BRIDE, 
Corporation Counsel, ij. C. 

VERNON E. WEST, j 
Principal Assistant Corporation Counsel, D. C. 

CHESTER H. GRAY, 
Assistant Corporation Counsel, D. C., 

Attorneys for Appellees. 


